UNI TED STATES DI STRI CT COURT
SQUTHERN DI STRI CT OF GEORG A
LUANN F. CRANE
JUDGMENT IN A CIVIL CASE
V.

GENERAL ELECTRI C CAPI TAL CORPORATI ON CASE NUMBER: (CV193-182
Servi ci ng agent for GOVERNMENT NATI ONAL
MORTGAGE ASSCCI ATI ON

Jury Verdict. This action cane before the Court for a trial by
jury. The issues have been tried and the jury has rendered its
verdi ct.

Decision by Court. This action canme on for consideration before
the Court. The issues have been consi dered and a deci si on has been
render ed.

| T 1S ORDERED AND ADJUDGED that in accordance with the O der of
this Court of July 5, 1994, the Bankruptcy Court's Order of
Sept enber 22, 1993, is VACATED.

I T 1S FURTHER ORDERED AND ADJUDGED t hat this case be
REMANDED to the Bankruptcy Court for further proceedi ngs
consistent with this decision and with instructions to GRANT t he
debtor's notion to allow late filed claim

July 5, 1994 HENRY R CRUM.EY, JR
Clerk

Scarlett B. Collins
(By) Deputy derk
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*
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ORDER ON APPEAL

Luann F. Crane appeals an Order entered Septenber 22,
1993, in her Chapter 13 case by United States Bankruptcy Judge
John S. Dalis, of this district. The Oder in question grants a
notion for relief fromthe automatic stay of 11 U. S.C. 8362(a)!?
filed by General Electric Capital Corporation (GE. Capital), the
servicing agent for Governnent National Mortgage Associ ation

(GNVR) on the underlying debt. Relief fromthe stay, if

Al statutory references hereafter are to Title 11, U S. C



sust ai ned on appeal, will permt GE Capital to foreclose its

security interest in Crane's nobile hone. As

forecl osure of Crane's nobile hone would effectively noot this
appeal, by this Court's Order dated October 25, 1993, G E
Capital's enforcenent of the Bankruptcy Court's Order was stayed
pendi ng the outcone of this appeal.?

The subject property is a 1984 Vintage Walton
manuf actured home. The Cranes are not the first owners of the
nobi | e hone. The original owners, Melissa and M chael Vitek,
purchased it from Colonial WMbile Homes in July 1984.
Pursuant to the ternms of an installnent agreenent executed by the
Viteks in connection with the sales transaction, Colonial Mbile
Honmes retained a security interest in the nobile hone. Col onial
Mobile Homes sold the contract, including the security
interest, to Southern Guaranty Corporation, who sold the sane to
GNMVA.  GNMA presently holds the security interest in the nobile
hone.

In June 1986, Janmes and Ann Kelly assumed the Viteks
out st andi ng debt on the nobile home pursuant to an assunption
agreenent executed in favor of Southern Guaranty Corporation. On

May 7, 1987, the Kellys sold the nobile hone to Ms. Crane and her

’The Cctober 25, 1993, Oder provides that upon the
debtor's failure to neet certain conditions, "G E. Capital may
i mmedi ately petition this Court for relief fromthis Stay."
(Cctober 25, 1993, Oder at 3.) Having not heard to the
contrary fromGE. Capital, the Court assunmes that to date the
debtor has conplied with the O der



husband, George Crane. The contract of sale signed by the Kellys
and the Cranes provides in full as foll ows:

Sold to Luann & George A. Crane one 1984 Mbbhile
Hone Make Vi ntage Mobdel Walton 14/ 70 | D#0642 for

$800. 00 Eqt. & $250.00 a Mo. for 12 Years or

144 Mo. owner Financing Buyer will pay al

Taxes & Insurance for the Mbile Honme For the

termof 12 Years O until payed [sic] in ful

paynments due on the 15th. of each Mb. & cannot

be no nore [sic] than 15 days | ate Buyer can

nmove Mobile Home as |long as Sell er Knows Were

along with Mobile Home is a 3 TON A/C unit

Magi ¢ Chef Range Under Pinning.

Ins. First Mortgage Honme Owners Fundi ng Corp.

P. 0. Box 10998 Dal | as, Texas 75207-0998 Acc. #

3126521.
The contract does not provide that the Cranes assuned the Kellys'
debt to GNVA

For reasons not revealed in the record, in early 1991
the Cranes ceased paying the Kellys and began nmaki ng direct
paynents to Hone Omers Fundi ng Corporation (Home Owners
Funding), the servicing agent on the debt at that tine.
Henceforth, Honme Omers Funding dealt directly with the Cranes in
col l ecting paynents on the Kellys' account, account nunber
3126521. No agreement was ever executed by the Cranes to assune
t he debt on the account, however.

In May and Novenber of 1991, the Cranes received

del i nquency notices from Hone Omers Fundi ng regardi ng account

nunber 3126521. On Decenber 6, 1991, Luann Crane sought

bankruptcy protection by filing a Chapter 13 petition and proposed



pl an of reorganization.? Schedul e D attached to Crane's petition

lists "Honeowners Funding Corp." as a secured

creditor.* Schedule D indicates that the debtor and her husband
owe Homeowners Fundi ng $14, 043. 00, secured by the Cranes'
jointly-owned nobile home val ued at $4, 000. 00.

Par agraph 2(b) of Ms. Crane's proposed Chapter 13 plan,
the focal point of this appeal, provides:

Secured creditors shall retain |iens securing
their clains. Creditors who file clains and
whose clains are all owed as secured clains
shall be paid the | esser of (1) the amount of
their claim or (2) the value of their
collateral as set forth here: Honeowners
Funding Corp., as agent for the
Government National Mortgage Association wll
be paid the value of the nobile hone of
$4, 000 (Account No. 3126521), together with
interest at 8% by the Trustee.

Al t hough aware of Crane's bankruptcy proceedi ng and proposed pl an,
nei ther Home Owners Funding or GE. Capital filed a proof of claim
respecting the debt to GNMA, nor did the debtor on either

servicing agent's behal f.*

3George Crane did not join in Luann Crane's Chapter 13
petition, nor did he file his own.

“The schedules attached to Crane's petition do not
indicate a debt owed to the Kellys.

*Hone Owners Fundi ng recei ved notice of Luann Crane's
Chapter 13 petition and proposed plan on Decenber 31, 1991. On
January 1, 1992, G E. Capital assuned the servicing on the
account from Home Oaners Funding. On January 9, 1992, G E.
Capital received notice of the debtor's Chapter 13 petition and
proposed pl an.



To fund her Chapter 13 plan, Crane proposed to nake
nont hly paynents to the Chapter 13 Trustee in the anount of
$125.00 for a period of up to 60 nonths. No objection to Crane's
proposed Chapter 13 plan was filed by any party in interest. On
April 23, 1992, having determned after a confirmation hearing
t hat Crane proposed her plan in good
faith and that it conplies with all provisions of Chapter 13, the
bankruptcy judge confirnmed Crane's plan.

On Cctober 1, 1992, GE Capital filed a notion for
relief fromthe automatic stay. In support of its notion, GE

Capital argued, inter alia, that Crane's confirnmed plan does not

provide for its claim Fol |l owi ng a hearing, the Bankruptcy
Court determined relief from the stay was appropriate and
granted the notion. The bankruptcy judge agreed with G E.
Capital that Crane's confirnmed Chapter 13 plan nmakes no provision
for GE Capital's claimbecause the | anguage "[c]reditors who

file clainms" precedes the proposed treatnent of the subject claim

and no proof of claimwas filed. The Bankruptcy Court held that
G E Capital's interest (as servicing agent for GNMA) in the
subj ect collateral is not "adequately protected" under the

confirmed plan and, pursuant to 8362(d)(1), lifted the stay.?®

ln full, 8362(d) provides:

On request of a party in interest and after notice and
a hearing, the court shall grant relief fromthe stay
provi ded under subsection (a) of this section, such as
by term nating, annulling, nodifying, or conditioning
such stay-



Crane then filed a notion to alter or amend judgnent, or
inthe alternative, for a newtrial, which the bankruptcy judge
denied. Additionally, Crane noved for leave to file a |l ate proof
of claimon behalf of GE Capital. The record before ne
i ndi cates that the Bankruptcy Court has not ruled on Crane's
notion for leave to file a |ate proof of claim

Every indication in the record is that since
confirmation Crane has faithfully tendered the required plan
paynents to the Chapter 13 Trustee's office. She is nowa little
over two years into her Chapter 13 reorganization. From "Exhibit
A" attached to the confirmed plan, it appears that w thout the
inclusion of a $4,000.00 secured claimby GE Capital
paynents nearly sufficient to pay all unsecured creditors 100% of
their clains have al ready been nmade to the Chapter 13 Trustee's
office. Thus, without the plan's inclusion of the claimat issue

inthis stay litigation, the plan will soon pay out and a

di scharge will be obtai ned. | f the $4,000.00 secured claimis
i ncl uded, the duration of the debtor's plan will be extended
(1) for cause, including the lack of adequate

protection of an interest in property of such party
ininterest; or

(2) wth respect to a stay of an act against
property under subsection (a) of this section, if-

(A) the debtor does not have equity in such

property; and

(B) such property is not necessary to an
effective reorgani zati on.



significantly and, unless Crane's nonthly paynents are increased,
unsecured creditors will receive much | ess than full paynent of
their clains.

On appeal, Ms. Crane chall enges the Bankruptcy Court's

interpretation of her plan to warrant stay relief. She mai nt ai ns
that by providing that "Honeowners Funding Corp. . . . wll
be paid the value of the nobile home of $4,000 . . . together

wWith interest at 8% " paragraph 2(b) of

her confirmed plan provides for GE. Capital's claim She
further argues that GE Capital is bound to the provisions of her
confirmed plan, including its valuation and paynent
provisions relative to the collateral and outstandi ng debt, by
virtue of 8§ 1327(a).” GE. Capital contends the Bankruptcy Court
correctly determ ned that Crane's confirmed plan does not provide

for its claimbecause no proof of claimwas filed on behal f of

I'n full, 8§ 1327 provides:

Ef fect of confirmtion.

(a) The provisions of a confirmed plan bind the debtor
and each creditor, whether or not the claimof such
creditor is provided for by the plan, and whether or
not such creditor has objected to, has accepted, or
has rejected the plan.

(b) Except as otherw se provided in the plan or the
order confirmng the plan, the confirmation of a plan
vests all of the property of the estate in the debtor.

(c) Except as otherw se provided in the plan or in the
order confirmng the plan, the property vesting in the
debt or under subsection (b) of this section is free and
clear of any claimor interest of any creditor provided
for by the plan.



G E Capital. GE Capital therefore argues that Crane's
confirmed plan is not binding on it. There are no factual issues
rai sed on appeal . The Bankruptcy Court's interpretations of the

Bankruptcy Code are reviewed de novo. In re Chase & Sanborn Corp.

904 F.2d 588, 593 (11th Gr
The issue in this appeal is whether the debtor's
confirmed Chapter 13 plan adequately protects the interest of

GE Capital in the nobile home, or, nore specifically,

whet her the basis of the bankruptcy judge's determ nation that
GE Capital's interest is not adequately protected 1is
correct.® Maintenance of the stay as to any secured creditor is

conditioned wupon adequate protection of the secured

81 n support of its notion for relief fromstay, GE Capita
contended that it was entitled to relief fromthe stay under
subsections (d)(1) and (d)(2) of 362. Subsection (d)(1)
mandates stay relief wupon a showing of "cause"; subsection
(d)(2) mandates stay relief upon a showi ng that the debtor |acks
equity in the property and that the property is not necessary to
an effective reorgani zation. (See note 6, supra.) The
Bankruptcy Court granted relief fromstay on a "for cause" basis
under subsection (d)(l). The Bankruptcy Court did not address
G E. Capital's contentions in support of relief from stay
pursuant to subsection (d)(2).

Stay litigation is properly confined to the franmework of
362(g), pursuant to which the noving party bears the burden of
proof on the issue of the debtor's equity in the property and the
non- novi ng party bears the burden of proof on all other issues
rai sed by the notion. Since the bankruptcy judge made no
findings of fact relative to GE. Capital's contentions
under ~ 362(d)(2) and held only that the debtor did not neet her
burden of proof on the issue of adequate protection, this
Court's review on appeal is necessarily confined to the
issue of whether the Bankruptcy Court correctly held that
the debtor failed to carry her burden of proof on the issue of
adequat e protection because the plan fails to provide for GE.
Capital's claim



creditor's interest in property held by the debtor whil e~the
bankruptcy case is pending. Thus, 362(d)(1) requires that relief
fromstay be granted to a secured creditor whose interest in the
debtor's property is not adequately protected. Were adequate
protection is the issue, the non-noving party, here Ms. Crane,
bears the burden of proof. 8362(g)(2).

Typical 362(d)(1) litigation in a Chapter 13 context
I nvol ves determ ning whether Ilien and paynent provisions

contained in the plan relative to a secured creditor's claim

"adequately protect” the secured creditor's property interest.
Whet her this plan's provisions for lien retention and paynent of
$4, 000.00 plus interest at eight percent per annumto G E. Capital
adequately protect GE Capital's property interest, however, is
not the issue raised in this appeal. At issue is whether these
provi sions actually "provide for" the claimor are vitiated in the
absence of a proof of claimby the |anguage precedi ng these
provi sions that seens to condition the plan's inclusion of the
claimon the filing of a proof of claim

Crane clearly neant to deal with this debt in her

Chapter 13 reorganization.® Her attenpted treatnent of the claim

°ln this appeal, G E. Capital does not appear to derive its
argunent that paragraph 2(b) does not provide for its claimfrom

the fact that paragraph 2(b) |ists "Honeowners Funding Corp.,"
rather that "General Electric Mrtgage Conpany," as the
creditor. At the tinme Crane filed her Chapter 13 petition and

proposed plan, Honme Owmers Funding was the servicing agent with
whi ch she had dealt for sone tinme. Although shortly after she
filed this petition, GE Capital assunmed the servicing on the



is objectionable to GE. Capital, however, because G E. Capita

di sagrees with the debtor's valuation (see GE. Capital's notion
for relief fromstay, p. 3, valuing the nobile honme at $9, 500.00),
and, noreover, has no personal recourse against Crane or her
husband for a deficiency claimsince the Kellys, not the Cranes,
are personally liable on the debt. Since no proof of claim-the

vehicl e intended by the Bankruptcy Code

and Rules for properly raising and resol ving claimdisputes--was
filed regarding this debt, there has been no adjudication of the
under |l yi ng val uati on di spute.

In granting GE. Capital's notion for relief from stay,
t he bankruptcy judge expressed concern that Crane's argunent, if
accepted, "effectively would contravene the cl aimall owance and
val uati on procedures provided for by the Bankruptcy Code" because
"[u] nder those procedures, there can be no valuation of a claim
wi thout a proof of claimfirst being filed and all owed."
(Bankruptcy Court's Order at 8.) This concern is well-founded.
The Bankruptcy Code and Rules effect a deliberate valuation

and claim allowance schene. See generally In re Si nmmons, 765

F.2d 547, 551-53 (5th Cir. 1985) (canvassing the codal structure

Kel | ys' account, there is no dispute that Ms. Crane intended to
address the debt owed on account No. 3126521 in paragraph 2(b) of
her plan and that the plan could be easily anmended to reflect the
current servicing agent on the subject debt if the planis

ot herwi se accept abl e.



of all owance or disallowance of creditor clains). Adherence to
this scheme is essential to the snooth adm nistration of any
bankr upt cy proceedi ng.

However, the Bankruptcy Code is renedial |egislation and, as
such, should be liberally interpreted in favor of the salutary
pur poses of its enact nment especially the rehabilitation

of the debtor. Local Loan Co. v. Hunt, 292 U. S. 234, 244-45

(1934). "It is well accepted that the bankruptcy court is guided
by the principles of equity, and that the court will act to assure
that '. . . technical considerations will not prevent

substantial justice frombeing done." " In re Intern. Horizons,

Inc., 751 F.2d 1213, 1216 11th G r. 1985) (quoting Pepper V.

Litton, 308 U. S 295, 305

(1939)). The equities of this case favor a straightforward
judicial inquiry and determ nation of value, |lien and debt, versus
a technical result that follows froma creditor’'s obvious
decision to hide and watch until the tine favors a grab for the
debtor's nobst necessary asset.

In the confirmation order, the bankruptcy judge found that
t he debtor proposed her plan, including paragraph 2(b), in good
faith. G E Capital received notice of Crane's bankruptcy case
and proposed treatnent of its claimin her plan and,
notwi t hst andi ng anpl e opportunity, failed to raise an issue
regarding the plan's valuation of the nobile hone and treatnent of

its claim Further, once the debtor realized that the absence of



Fed.

Fed
fir
3,

a proof of claimcould prove fatal to her plan's treatnent of the
subject claim she i mediately sought leave to file a | ate proof
of claimon GE. Capital's behalf, contending her om ssion was due
to excusabl e negl ect. As previously indicated, that notion is
still pending.

Al t hough the tine permtted under Bankruptcy Rules for
filing a proof of claimby either party has |apsed,!° | eave
to file a late proof of claimon a creditor's behalf may be
permtted if it is shown that the debtor's failure to file was

due to "excusable neglect." Fed. R Bankr. P. 9006(b)(1).%

1The Bankruptcy Rul es provide in relevant part:

TIME FOR FILING Ina . . . chapter 13 individual's
debt adjustnent case, a proof of claimshall be filed
within 90 days after the first date set for the neeting
of creditors called pursuant to 341(a) of the

[ Bankrupt cy] Code.

R Bankr. P. 3002(c).

If a creditor fails to file a proof of claimon or
before the first date set for the neeting of creditors
called pursuant to 341 of the Code, the debtor or
trustee may do so in the nanme of the creditor, within
30 days after expiration of the tine for filing clains
prescri bed by Rule 3002(c).

. R Bankr. P. 3004. 1In Crane's Chapter 13 proceeding, the
st date set for the 341(a) neeting of creditors was January
1992.

HMRul e 9006(b) states:

(b) Enlargement.

(1) I'N GENERAL. Except as provided in paragraphs (2)
and (3) of this subdivision, when an act is required
or allowed to be done at or within a specified period
by these rules or by a notice given thereunder or by

order of the court, the court for cause shown may at

any time inits discretion (1) with or wi thout notion



See generally Pioneer Inv. Services Co. v. Brunsw ck Assoc.

Ltd. Partnership, US., 113 S . C. 1489 (1993) (interpreting

"excusabl e negl ect” under Fed. R Bankr. P. 9006(b)).
Regardi ng the excusabl e negl ect standard, the Suprene Court has

st at ed:

Chapter [13] provides for reorganization with
the aim of rehabilitating the debtor and
avoiding forfeitures by creditors. In
overseeing this latter process, t he
bankruptcy courts are necessarily entrusted
wi th broad equitable powers to bal ance the
interests of the affected parties, guided by
the overriding goal of ensuring the
success of the reorganization. Thi s
context suggests that Rule 9006's
allowance for late filings due to
"excusable neglect" entails a
correspondi ngly equitable inquiry.

1d., U S at , 113 S.Ct. at 1495 (citations omtted).
The facts of this case support a finding of excusabl e negl ect

on debtor's part in not filing the proof of claim The

or notice order the period enlarged if the request
therefor is made before the expiration of the period
originally prescribed or as extended by a previous
order or (2) on notion nade after the expiration of the
specified period permt the act to be done where the
failure to act was the result of excusabl e neglect.

(2) ENLARGEMENT NOT PERM TTED. The court may not
enlarge the time for taking action under Rules
1007(d), 1017(b)(3), 2003(a) and (d), 7052, 9023, and
9024.

(3) ENLARGEMENT LI M TED. The court may enlarge the tine
for taking action wunder Rules 1006(b)(2),

1017(e), 3002(c), 4003(b), 4004(a), 4007(c), 8002, and
9033, only to the extent and under the conditions
stated in those rules.



servicing of the debt changed hands from Hone Omners Fundi ng,

wi th whom Crane had dealt for nonths, to GE. Capital after

her bankruptcy petition was fil ed. Conf usi on caused by
mul ti pl e, successive servicing agents may explain the debtor's
failure to file a proof of claimfor a debt she obviously intended
to include in her Chapter 13 plan. Crane's proposed Chapter 13
pl an was confirmed on April 23, 1992, prior to her deadline for
filing a proof of claimon the servicing agent's behalf (see note
10, supra), perhaps ratifying (in counsel's mnd) an incorrect
assunption that a proof of claimwould not be necessary. And,
nost inportantly, Crane's good faith in seeking to include this
claimin her plan is unchall enged.

Accordingly, | find that Crane's failure to file the
proof of claimwas the result of "excusable neglect” as that
phrase has been defined by the Suprenme Court. See id.
Therefore, under the Bankruptcy Rules, the debtor may file a
|ate proof of claimon GE. Capital's behalf. Fed. R Bankr
P. 9006(b)(1). The debtor is instructed to file the proof of
claimw thin ten days of the date this Order, should she stil
w sh to do so.

The debtor's filing of the proof of claimon GE.
Capital's behalf wll elimnate the textual anbiguity in paragraph
2(b) of Crane's plan and any argunent that the plan does not

provide for GE. Capital's claim GE. Capital is bound to the



provisions of Crane's confirmed plan. 8§ 1327(a).!? As the
failure of the plan to provide for GE. Capital's claimwas the
sole basis for lifting the stay, the Bankruptcy Court's Septenber
22, 1993, Order is VACATED. The case is REMANDED to the
Bankruptcy Court for further proceedings consistent wth
this decision and wth instructions to GRANT the debtor's

Motion to Allow Late Filed d aim

ORDER ENTERED at Augusta, CGeorgia this 30th day of

June, 1994.

DUDLEY H. BOWAEN, JR
UNI TED STATES DI STRI CT JUDGE

2The Court enphasi zes that this Order's resol ution of
Crane's appeal is limtedto the issue of whether GE
Capital's property interest, that is, its lien, is adequately
protected during the pendency of this Chapter 13 proceeding for
pur poses of 8§ 362(d)(1).




